TS3A: Alert operators in case of non-compliance with tariff regulations and
issue correcting instructions

REGULATORY FUNCTION: TARIFF SETTING

COST: Low FREQUENCY: One time
TARGET GROUPS: Regulators, service operators, consumers

DESCRIPTION

Non-compliance with approved tariffs may result in licence removal, so should be only used as a last resort. Since removing an
operator’s licence will result in further disruption of service provision, prior to this, regulators must first exhaust all other means to
resolve outstanding issues. After warning operators, regulators initiate a legislatively established process, and operators may
submit a response, and are allocated sufficient time for further assessments of their economic and financial performance. During
that period, regulators collect more relevant information to be able to draw conclusions and instructions. Failure to comply with
these instructions will result in more severe sanctions.

EXPECTED OUTCOMES

e Operators are enforced to act in accordance with agreed tariff regulations.

e Operators are allowed sufficient time within an established transparent administrative procedure to comply with ongoing
operations.

e Regulators manage each case of non-compliance in a timely manner.

e Consumers are informed, and reimbursed where applicable.

EXAMPLE 1: ZAMBIA

In Zambia, operators whose performance is deteriorating beyond acceptable limits may be placed under special regulatory
supervision (SRS). This might take the form of non-adherence to license conditions and service level guarantees (SLGs). Special
regulatory supervision is an enforcement tool used to curb negative performance trends, applied following an agreement signed
between the national regulator, the National Water Supply and Sanitation Council (NWASCO), and the operator. During the
stipulated supervision period, NWASCO closely monitors all operations of the service provider, including decisions made by both
management and the board. This means that NWASCO can attend board meetings to monitor internal decisions. Although
intrusive, such regulation enables an operator to quickly undertake remedial measures. The operator draws up a plan on how to
improve its performance over the SRS period and submits monthly reports indicating the progress being made in meeting the
planned activities. This is a stop gap measure to avoid the worst-case scenario of suspension or cancellation of an operating
license.

EXAMPLE 2: KENYA

In Kenya, a national regulator, the Water Service Regulatory Board (WASREB), will notify and caution water service boards or
providers that are not complying with their obligations, and provide a time frame within which there should be rectification.
WASREB can issue orders prohibiting particular actions with immediate effect, and follow through with prosecution if this is not
complied with. WASREB can issue notices instructing water service boards to ensure non-compliance is resolved within a stated
time frame. If the notices are not complied with WASREB can undertake the following:

e Fine the licensee.
e Use the performance guarantee to resolve the problem.
e Issue an order which if not complied with, will be followed by prosecution.
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e |ssue orders on variations of areas of supply.
e Order a water services board to enforce regulations under section 73 of the Water Act 2002 in its area of supply.
e Use media in publicizing warnings against offenders of the Water Act 2002.

LINKS
Zambia: http://www.nwasco.org.zm/index.php/regulatory-tools/regulatory-enhancements

Kenya: https://wasreb.go.ke/downloads/Enforcement%20And%20Compliance%20Strategy.pdf

INTERNAL CAPACITIES NEEDED AND THE ROLE OF PARTNERS

To perform this action, regulators’ staff must be trained on improved financial, administrative and management skills. Capacity
building can be provided by sector actors or by development partners. Regulators may also involve other operators to support their
procedures. Judiciary institutions may be indirectly involved to ensure further impartiality.
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